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of education for all children. Furthermore, pri-
vately-funded scholarships raise none of the
concerns of state entanglement raised by pub-
licly-funded vouchers.

There is no doubt that Americans will al-
ways spend generously on education, the
question is, “who should control the education
dollar—politicians and bureaucrats or the
American people?” Mr. Speaker, | urge my
colleagues to join me in placing control of edu-
cation back in the hands of citizens and local
communities by sponsoring the Education Im-
provement Tax Cut Act.

———
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Mr. SMITH of Texas. Mr. Speaker, H.R.
1256 directs the Secretary of HHS to promul-
gate an interim final rule that is identical to the
FDA’s 1996 rule, which legal experts from
across the political spectrum have stated
would violate the First Amendment.

While these experts’ views should carry
great weight, even more persuasive is the fact
that the U.S. Supreme Court also has weighed
in on various provisions of the rule, finding
them unconstitutional.

In Lorillard Tobacco Co. v. Reilly, the U.S.
Supreme Court struck down a Massachusetts
statute that was similar in many ways to the
FDA’s proposed rule. The statute banned out-
door ads within 1,000 feet of schools, parks
and playgrounds and also restricted point-of-
sale advertising for tobacco products.

The Court held that this regulation ran afoul
of the test established in the Central Hudson
case, which defines the protection afforded
commercial speech under the First Amend-
ment, as it was not sufficiently narrowly tai-
lored, and would have disparate impacts from
community to community.

The Court then noted that since the Massa-
chusetts statute was based on the FDA’s rule,
the FDA rule would have similar constitutional
problems.

As Justice Sandra Day O’Connor wrote for
the Court, “the uniformly broad sweep of the
geographical limitation demonstrates a lack of
tailoring.”

Additionally, the proposed rule in H.R. 1256
would require ads to use only black text on a
white background. The U.S. Supreme Court
found a similar provision unconstitutional in
Zauderer v. Office of Disciplinary Counsel. In
that case, dealing with advertising for legal
services, the Court held that the use of colors
and illustrations in ads is entitled to the same
First Amendment protections given verbal
commercial speech.

Justice Byron White, in his opinion for the
Court, wrote that pictures and illustrations in
ads cannot be banned “simply on the strength
of the general argument that the visual content
of advertisements may, under some cir-
cumstances, be deceptive or manipulative.”

So there are numerous speech restrictions
in this legislation that raise serious First
Amendment concerns. This will create a
swarm of lawsuits that will only divert us from
trying to develop more effective approaches to
tobacco use in the United States.
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To include speech restrictions that a broad
range of legal experts have stated are almost
certain to be unconstitutional fatally taints this
bill.

| know the bill is well-intentioned but | hope
my colleagues will support the alternative of-
fered by the gentleman from Indiana, Mr.
BUYER.

————————
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Ms. JACKSON-LEE of Texas. Madam
Speaker, | am pleased today to join the Hon-
orable NITA M. LOWEY and the Honorable
BENNIE G. THOMPSON, in introducing a bill that
will bring parity to Transportation Security Ad-
ministration (TSA) employees and ensures se-
curity. This legislation would provide the same
rights to all TSA employees, including the
Transportation Security Officers (TSOs) (i.e.,
screeners), as those already enjoyed by em-
ployees at the Department of Homeland Secu-
rity (DHS) and numerous front-line security
agencies throughout the country, including
state law enforcement agencies.

In the 110th Congress, The Committee on
Homeland Security worked to give a broad
range of rights to the Transportation Security
Administration workforce in H.R. 1, Imple-
menting the Recommendations of the 9/11
Commission Act of 2007. Basic workplace pro-
tections and collective bargaining rights were
a key part of this effort. While the House
passed these important measures and the
Senate followed suit, to avoid a veto from the
Bush Administration, these protections were
stripped from the conference report. This bill
renews and improves upon this effort by in-
creasing the quality of the entire TSA work-
force and not just a smaller part of it. This bill
will increase security by improving workforce
morale and employee retention, and will put
workers in a position to expose security gaps
and put TSA on par with other DHS compo-
nents.

In 2001, when TSA was created, Congress
provided discretionary authority allowing TSA
to create different classes of employees, each
with different rights and protections. Specifi-
cally, the 107th Congress and President Bush
gave the TSA Administrator the discretionary
authority to set up two different TSAs. One
group of TSA employees would be given one
set of rights and the other group, the TSOs
(i.e., screeners), could be treated differently,
with respect to conditions and benefits of em-
ployment, discipline, compensation, leave, and
other basic employment rights.

Under then TSA Administrator, Admiral
James Loy, the Bush Administration exercised
discretionary authority to create two classes of
TSA employees by denying the TSOs certain
employment rights. While this discretionary au-
thority helped quickly establish and stand-up
TSA, as intended by the 107th Congress and
the Bush Administration, it was, and continues
to be the impetus for low employee morale
and diminished transportation security.

From survey results to testimony over the
past several years, we have seen that the
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TSA workforce is frustrated by the lack of rec-
ognition and rewards for performance and pro-
motion practices, confused by different policies
and procedures on leave, training, and other
administrative matters.

On March 5, 2009, a House Homeland Se-
curity Subcommittee received testimony from
employee representatives of the workforce. All
of TSA operates under a separate personnel
system than other DHS components. Further,
the TSO workforce is not allowed to collec-
tively bargain in contrast with the CBP work-
force and others across the federal govern-
ment, including state law enforcement. These
discrepancies and differences lead to confu-
sion, frustration and further erode morale.

The time for personnel experiments is now
over. The employees of TSA deserve to be
treated like their fellow employees in the DHS
and across the Federal government—fairly
and equitably. Providing basic employment
protections and rights is critical to instill con-
fidence in the workforce. The time for two
classes of TSA employees is over—this bill
eliminates this dichotomy.

This legislation brings parity to the TSA
workforce. The bill affords the workforce the
same rights and protections their colleagues
across the federal government and the De-
partment enjoy under Title 5 of the United
States Code and other civil service laws such
as provisions of the Federal Labor Standards
Act, Equal Pay Act, Age Discrimination in Em-
ployment Act and the Rehabilitation Act,
among others.

The legislation aims to transition the 60,000
plus TSA workforce in a responsible way from
its current and varied personnel systems to
that of Title 5. It provides the Secretary and
Assistant Secretary the discretion on how and
when to move to the new system, although
not later than 60 days after the date of enact-
ment. It also provides a window for the transi-
tion to allow for consultation with employee
representatives and communication with the
workforce. Further, it ensures that no em-
ployee will lose any pay, accrued leave or
health benefit that is currently afforded to
them.

To truly provide comprehensive transpor-
tation security, it must start with those who
provide the security—in this case all TSA em-
ployees, including the TSOs. We must set up
a system where all TSA employees are pro-
tected, otherwise we will have a system that
treats colleagues differently and remains ineffi-
cient to the extent of hindering transportation
security. In the end, by creating one TSA as
a part of a one DHS the American public truly
receives national security.

We look forward to working with our col-
leagues to put the TSA workforce in a system
that has stood the test of time and shown
itself to be fair and equitable.

———

INTRODUCTION OF A BILL TO
BRING PARITY TO TSA EMPLOY-
EES

HON. NITA M. LOWEY

OF NEW YORK
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Thursday, April 2, 2009

Mrs. LOWEY. Madam Speaker, | am
pleased to join Chairman THOMPSON and Con-
gresswoman JACKSON-LEE in introducing today
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